
 
Berkeley City Council 

Martin Luther King Jr. Civic Center Building ● 2180 Milvia Street, 5th Floor, Berkeley, CA 94704  

ACTION CALENDAR 
July 16, 2013 

 
 
To:   Honorable Mayor and Members of the City Council 
 
From:   Councilmembers Jesse Arreguín and Laurie Capitelli 
 
Subject: Referral to City Manager: Changes to Municipal Code Regarding 

Affordable Housing Requirement Implementation  
 
RECOMMENDATION:  
Refer to the City Manager and Housing Advisory Commission:  
 
1. The proposed changes to Berkeley Municipal Code (B.M.C.) Section 22.20.065, 

relating to affordability requirements and implementation of the Affordable Housing 
Mitigation Fee. Request that the City Manager and HAC review these concepts and 
provide a recommendation to the City Council on possible changes to the ordinance.  

 
2. Requesting a report from the City Manager about how staff implement the provision 

allowing for reductions or waiver of fees, B.M.C. Section 22.20.080, including: 
a. What information is requested of the applicant to provide “satisfactory factual 

proof” that the waiver/reduction is a “hardship”? 
b. What process does city staff go through to determine how fee requirements 

make a project “infeasible”? What standard does the city use to determine 
“infeasiblity”?  

The report should also explore requiring that the applicant pay for a third party to 
evaluate financial information to determine how the fees affect financial feasibility. 
The City of San Carlos requires the applicant to pay for a third party to evaluate their 
pro forma to determine whether the fee would make the project infeasible.  

 
Proposed Changes to Affordable Housing Fee Ordinance 
 
CHANGES TO AFFORDABITY OF UNITS BUILT IN PROJECTS 
 
Proposal:  Explore the following changes to the depth of affordability of affordable units 
an applicant can elect to build on-site in lieu of paying the Affordable Housing Mitigation 
Fee: 
a. Changing the percentages to more closely match the findings of the Bay Area 

Economics Nexus study, to require that half the units be rented to households 
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making 50% of the area median income, and requiring the remainder of the units 
to be at a mix of income ranges between 30-80% of the AMI.  

 
b. Clarify that the affordability levels refer to gross rent, so that a utility allowance 

must be subtracted from the contract rent payable by the tenant. This is 
consistent with the prior Inclusionary requirement. 

 
OPTION TO PAY FEES OVER TIME INSTEAD OF PAYING ENTIRE FEE AMOUNT 
AT ONCE 
 
Proposal: As an alternative to paying the entire mitigation fee prior to the issuance of a 
Certificate of Occupancy, amend the law to allow the developer and the city to negotiate 
an agreement to pay fees over a period of time with interest.  
 
Some developers have stated current fee of $28,000 too high, and therefore they 
cannot afford to pay it in its entirety and have instead elected to build the units on-site. 
One of the reasons given for this is the cost of initial financing. This option would allow 
developers to pay fees over time, reducing the financial burden, and making the option 
to pay fees more attractive. This option would be in addition to the option allowed under 
B.M.C Section 22.20.080 to request a reduction or waiver of mitigation fees if they make 
a project financially “infeasible”. This proposal also requests that staff require that the 
financial information be evaluated by a third party selected by the city and paid for by 
the applicant. As an alternative to providing the financial information to prove 
infeasibility, the applicant can elect to instead pay the fees over time. Staff should look 
at how the city can legally enforce this requirement after a Certificate of Occupancy is 
issued and how it can secure payment of the fee, such as through a Deed of Trust or a 
Regulatory Agreement.  
 
ANNUAL INFLATION ADJUSTMENT OF THE FEE 
 
Proposal: Amend the Ordinance to adjust the mitigation fee annually based on the 
increase in either the Consumer Price Index for the San Francisco Bay Area or the 
Construction Cost Index for Northern California.  
 
Santa Monica has a similar fee and requires that it be adjusted annually based on the 
Construction Cost Index for Southern California. Without such an adjustment the 
mitigation fee loses its value over time, while rents continue to rise.  
 
CITY WAIT LIST FOR ELIGIBLE TENANT HOUSEHOLDS, AND ONGOING 
MONITORING 
 
Proposal: Establish a city maintained wait list of eligible low income households that 
owners would be required to use in deciding who to rent affordable units to. The list 
could be maintained by the City or an agent of the city such as the Berkeley Housing 
Authority or a non-profit housing organization.  
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Currently, the Affordable Housing Fee requirement allows developers to build affordable 
units in their projects instead of paying the fee. The units can only be rented to 
households making 50% of the Area Median Income. The requirement to screen and 
select households meeting income requirements is solely on the applicant. Applicants 
presently have to market, screen and select eligible tenants and annually verify that the 
tenants still meet income requirements and provide such information annually to the 
city. Meeting all of these requirements costs the applicants a significant amount of time 
and money.  
 
Some other cities such as the City of San Carlos keep a wait list of eligible households 
for the landlord to choose from to interview and decide who to rent their affordable units 
to. Shifting the requirement of screening tenants to see if they meet the income 
requirements to the City or its designee would reduce some of the burden on 
developers and would make sure that the units are being rented to low income 
households.   
 
This will enable the City to establish appropriate priorities, such as for applicants who 
currently live or work in Berkeley, with additional points for other priorities such as 
school district employees or people with children in the Berkeley schools.   
 
Proposal: Request that the City Manager come back with a proposed process for 
monitoring affordable units built under the Affordable Housing Fee Ordinance, including 
whether a designee of the City such as the Rent Board or a non-profit developer, could 
process paperwork provided by owners on the income eligibility of tenants occupying 
affordable units, the rents charged, and whether vacancies exist. The City should also 
consider amending the ordinance to require an annual monitoring fee so that the 
process of tenant selection and eligibility monitoring does not add to City costs. 
 
The City should monitor compliance based on the annual reports provided by owners of 
the occupancy and rents charged. If the City decides to limit the renting of units to 
eligible tenants on a list established by the City or an agent of the City, it would ensure 
greater compliance and availability of housing to low income tenants. There was no 
such process for the prior inclusionary requirement, and owners could independently 
select qualified which made monitoring more difficult. 
 
BACKGROUND: 
In June of 2011, the Berkeley City Council adopted Ordinance No. 7,192 allowing the 
City to establish an Affordable Housing Mitigation Fee on new rental housing and 
setting the terms for how the fee would be calculated, when it would be paid, and 
allowing developers the option to build affordable units in the project in lieu of paying the 
mitigation fee. 
 
On October 16, 2012, the City Council adopted a resolution setting the fee at $28,000 
per unit and calling for review after one year. Then, on February 19, 2013 the City 
Council reduced the fee to $20,000 for projects whose applications have been 
submitted and receive approval by October 2014. Since the adoption of the fee amount, 
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several projects have been approved and many are still going through the entitlement 
process. Most of these projects state that they have elected to build the affordable units 
on-site in order to satisfy the Affordable Fee requirement, rather than paying the fee, 
although it is possible that some will choose to pay the fee once the buildings are ready 
for occupancy.  
 
Since the on-site option has been the primary method used by developers to meet the 
affordable housing requirement, it is important that several issues be addressed to 
ensure that maximize affordable housing opportunities. Several unintended 
consequences have arisen since the adoption of the fee.  
 
Some applicants have stated that the current fee level is too high and that building the 
units on-site is more financially feasible, possibly because of financing issues. As stated 
previously, some developers have also opted to take a density bonus since they would 
qualify under state law simply by building the required units on-site. This has not only 
resulted in much larger projects, which have more impacts on neighborhoods, but has 
also means no revenue into the Housing Trust Fund.  
 
The current law requires that all fees must be paid prior to issuance of a Certificate of 
Occupancy. While this is an ideal deadline, which the city has leverage to ensure 
payment of the required fees, some developers might not be able to afford to pay the 
fee in its entirety at that time. 
 
Berkeley Municipal Code Section 22.20.080 allows the City to negotiate with the 
developer to waive or reduce fees in cases of hardship. However, if the City cannot 
determine that payment of the fee would make the project infeasible, then this option 
could not be exercised. Also using this hardship exception sets a precedent which could 
result in other fees and requirements being waived or reduced simply if the developer 
claimed hardship which would go against the city’s goal of mitigating the projects 
impacts on affordable housing. It might also result in less revenue to the Housing Trust 
Fund.  
 
A better option which should be established is allowing the city and developer to enter 
into an agreement to pay the entire fee amount over a period of time, at an amount 
negotiated, with compounding interest. This would ensure that the entire fee could be 
eventually paid, reducing the financial impact of the fee requirements, making projects 
more feasible, and making the option to pay the fee more desirable.  
 
The ordinance is also silent on how the property owner will review and select tenants 
who meet the income eligibility requirements and how the city will monitor compliance.  
 
Given the large number of projects in the pipeline, and the need to address these 
unintended consequences in order to maximize affordable housing opportunities, it is 
important that these changes be evaluated.  
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FINANCIAL IMPLICATIONS: 
Unknown. Staff in several city departments (Housing, Planning and City Attorney) will 
need to review the proposed changes and discuss and development recommendations. 
Some staff time will be involved in developing a report for commission discussions and 
in presenting to commissions, and in drafting a report back to Council. In general, 
following these recommendations will increase the value of mitigations provided to the 
City. Establishing a tenant selection and annual monitoring fee will increase City 
revenue. 
 
CONTACT PERSON: 
Jesse Arreguin, Councilmember, District 4  981-7140 
Laurie Capitelli, Councilmember, District 5  981-7150 
 
Attachments: 

1. Berkeley Municipal Code Section 22.20.065 (Affordable Housing Mitigation Fee 
Ordinance) 

2. Berkeley Municipal Code Section 22.20.080 (Hardship Waiver for fees) 
3. 2013 Area Median Income for Oakland PMSA 
4. City of San Carlos requirements on Tenant Selection and Waiving Fees 























 
Jesse Arreguín 
Councilmember, District 4 
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ACTION CALENDAR
July 16, 2013 

(Continued from May 21, 2013) 
 
To:   Honorable Mayor and Members of the City Council 
 
From:   Councilmember Jesse Arreguín 
 
Subject: Referral to City Manager: Amendments to Affordable Housing Fee 

Ordinance 
 
RECOMMENDATION:  
Refer to the City Manager and Housing Advisory Commission:  
 
1. The proposed changes below to Berkeley Municipal Code (B.M.C.) Section 
22.20.065 (Affordable Housing Fee Ordinance) for review and recommendation, and to 
develop an ordinance for Council discussion and action. 
 
2. Amendments to Berkeley Municipal Code (B.M.C.) Section 22.20.080 (Hardship 
waiver) to establish more specific criteria for determining whether the fee requirements 
make a project infeasible and therefore make it eligible for a fee reduction. Is there a 
baseline standard that staff uses? A specific rate of return on the project? 
 
Additionally, explore removing language allowing fees to be waived entirely. 
 
Proposed Changes to Affordable Housing Fee Ordinance 
 
UPDATING NEXUS STUDY AND CHANGES TO AFFORDABITY OF UNITS FOR ON-
SITE OPTION 
 

1. Request that BAE update their nexus study based on current rents. This should 
be relatively inexpensive since they can simply survey recent developments in 
Berkeley, as they did before, and put the new numbers into the same model they 
used in the nexus study. Given how rapidly rents have increased recently, this 
will likely lead to a higher percentage of affordable housing required to mitigate 
impacts. 

 
2. Explore the following changes to the depth of affordability of affordable units an 

applicant can elect to build onsite in lieu of paying the Affordable Housing 
Mitigation Fee: 

 



a. Changing the percentages to more closely match the findings of the Bay 
Area Economics Nexus study, with every ten affordable apartments 
divided as follows: 4 affordable to people with incomes at 30% of the area 
median, 4 affordable at 50% of area median and 2 affordable to 
households with incomes up to 65% of area median. These numbers 
could then be adjusted as needed based on the updated nexus study. 

 
b. Clarify that the affordability levels refer to gross rent, so that a utility 

allowance must be subtracted from the contract rent payable by the 
tenant. This is consistent with the prior Inclusionary requirement. 

 
c. Explore increasing the percentage of affordable units to be built under the 

on-site option to 20% of the total units in the project. 
 
OPTION TO PAY FEES OVER TIME INSTEAD OF PAYING ENTIRE FEE AMOUNT 
AT ONCE 
 
As an alternative to paying the entire mitigation fee prior to the issuance of a Certificate 
of Occupancy, amend the law to allow the developer and the city to negotiate an 
agreement to pay fees over a period of time with interest. B.M.C. Section 22.20.080 
allows the City and developer in the case of “hardship” to waive or reduce mitigation 
fees. This option would be available to any developer regardless of whether the city can 
find that the payment of the fees would pose a “hardship”. 
 
Developers have stated current fee of $28,000 too high, and that they can therefore not 
afford to pay it in its entirety and have instead elected to build the units on-site. One of 
the reasons given for this is the cost of initial financing. This option would allow 
developers to pay fees over time, reducing the financial burden, and making the option 
to pay fees more attractive. 
 
ANNUAL INFLATION ADJUSTMENT OF THE FEE 
 
Amend the Ordinance to adjust the mitigation fee annually based on the increase in 
either the Consumer Price Index for the San Francisco Bay Area or the Construction 
Cost Index for Northern California. Santa Monica has a similar fee and requires that it 
be adjusted annually based on the Construction Cost Index for Southern California. 
Without such an adjustment the mitigation fee loses its value over time, while rents 
continue to rise.  
 
TENANT SELECTION AND MONITORING: 
 
Owners who provide affordable units in their buildings should be required to rent to 
tenants on a list established by the City or an agent of the City such as the BHA or a 
non-profit housing organization. This will enable the City to establish appropriate 
priorities, such as for applicants who currently live or work in Berkeley, with additional 
points for other priorities such as school district employees or people with children in the 
Berkeley schools.  Owners should only be allowed to reject the next applicant on the list 
for cause. 



 

 

 
The City should monitor compliance based on the annual reports provided by owners of 
the occupancy and rents charged. If the City decides to limit the renting of units to 
eligible tenants on a list established by the City or an agent of the City, it would ensure 
greater compliance and availability of housing to low income tenants. There was no 
such process for the prior inclusionary requirement, and owners could independently 
select qualified which made monitoring more difficult. 
 
The City should consider amending the ordinance to require an annual monitoring fee 
so that the process of tenant selection and eligibility monitoring does not add to City 
costs. 
 
BACKGROUND: 
In June of 2011, the Berkeley City Council adopted Ordinance No. 7,192 allowing the 
City to establish an Affordable Housing Mitigation Fee on new rental housing 
construction and setting the terms for how the fee would be calculated, when it would be 
paid, and allowing developers the option to build affordable units in the project in lieu of 
paying the mitigation fee. 
 
On October 16, 2012, the City Council adopted a resolution setting the fee at $28,000 
per unit and calling for review after one year. Then, on February 19, 2013 the City 
Council reduced the fee to $20,000 for projects whose applications have been 
submitted and receive approval by October 2014. Since the adoption of the fee amount, 
several projects have been approved and many are still going through the entitlement 
process. Almost all of these projects state that they have elected to build the affordable 
units on-site in order to satisfy the Affordable Fee requirement, rather than paying the 
fee, although it is possible that some will choose to pay the fee once the buildings are 
ready for occupancy.  
 
Since the on-site option has been the primary method used by developers to meet the 
affordable housing requirement, it is important that several issues be addressed to 
ensure that maximize affordable housing opportunities. Several unintended 
consequences have arisen since the adoption of the fee.  
 
Since the nexus study was done, rents have continued to rise dramatically, especially in 
the Downtown within walking distance of the BART and the Campus.  While the addition 
of another thousand market-rate apartments will add to the viability of Berkeley’s 
Downtown, these apartments are being marketed to a new demographic, highly paid 
professionals who are being priced out of the San Francisco rental market. This means 
that these apartments will not reduce pressure on the Berkeley rental market and may 
even increase it, if the new demographic group is successfully channeled to Berkeley. 
This increases the urgency of getting the maximum possible value from these projects 
in mitigations related to housing affordability.  
 
Some applicants have stated that the current fee level is too high and that building the 
units on site is more financially feasible, possibly because of financing issues. As stated 
previously, some developers have also opted to take a density bonus since they would 
qualify under state law simply by building the required units on-site. This has not only 



resulted in much larger projects, which have more impacts on neighborhoods, but has 
also meant no new revenue into our Housing Trust Fund.  
 
The current law requires that all fees must be paid prior to issuance of a Certificate of 
Occupancy. While this is an ideal deadline, which the city has leverage to ensure 
payment of the required fees, some developers might not be able to afford to pay the 
fee in its entirety at that time. 
 
Berkeley Municipal Code Section 22.20.080 allows the City to negotiate with the 
developer to waive or reduce fees in cases of hardship. However, if the City cannot 
determine that payment of the fee would make the project infeasible, then this option 
could not be exercised. Also using this hardship exception sets a precedent which could 
result in other fees and requirements being waived or reduced simply if the developer 
claimed hardship which would go against the city’s goal of mitigating the projects 
impacts on affordable housing. It might also result in less revenue to the Housing Trust 
Fund.  
 
A better option which should be established is allowing the city and developer to enter 
into an agreement to pay the entire fee amount over a period of time, at an amount 
negotiated, with compounding interest. This would ensure that the entire fee could be 
eventually paid, reducing the financial impact of the fee requirements, making projects 
more feasible, and making the option to pay the fee more desirable.  
 
The ordinance is also silent on how the property owner will review and select tenants 
who meet the income eligibility requirements and how the city will monitor compliance.  
 
Given the large number of projects in the pipeline, and the need to address these 
unintended consequences in order to maximize affordable housing opportunities, it is 
important that these changes be evaluated.  
 
FINANCIAL IMPLICATIONS: 
Unknown. Staff in several city departments (Housing, Planning and City Attorney) will 
need to review the proposed changes and discuss and development recommendations. 
Some staff time will be involved in developing a report for commission discussions and 
in presenting to commissions, and in drafting an ordinance for Council action. In 
general, following these recommendations will increase the value of mitigations 
provided to the City. Establishing a tenant selection and annual monitoring fee will 
increase City revenue. 
 
CONTACT PERSON: 
Jesse Arreguin, Councilmember, District 4  981-7140 
 
Attachments: 

1. Ordinance No. 7,192 Amending Berkeley Municipal Code Section 22.20.065 
(Affordable Housing Mitigation Fee Ordinance) 

2. Berkeley Municipal Code Section 22.20.080 (Hardship Waiver for fees) 
3. 2013 Area Median Income for Oakland PMSA 

 


















